MoctaHoBneHwue MNneHyma BepxosHoro Cyana P® ot 30 mnoHs 2015 r. N 29
"O npakTuKe NpUMeHeHnst cyaamuy 3akoHodaTernbCcTBa, obecneyvmBaloLero Npaso Ha 3amuTy B YrONIOBHOM
cygonpoussoacTee”

MpaBo Ha 3aWwuTy KaXXaoro, KTo NoABeprcs yrorioBHOMY npecrnefoBaHuio, NPU3HaeTCcs U rapaHTupyeTcs
KoHcTutyumen Poccunckon ®depepaumm (ctaten 17, 45, 46, 48, 123), obwenpusHaHHbIMA NpvHUMNAMU ©
HOpMamMu MeXOyHapoO4HOro npaBa M MeXayHapoaHbiMu goroBopamu Poccuiickonn ®epepauun B kayecTse
OZIHOIO U3 OCHOBHbIX NpaB YerioBeKa 1 rpaxaaHnHa.

Mopsagok peanu3auun AaHHOMO KOHCTUTYLIMOHHOTO npaBa onpedensieTcss YrornoBHO-MpoLeccyarbHbIM
kogekcom Poccunckon depepaumm, npy NpUMMEHEHMN HOPM KOTOPOTO AOIMKHbI Y4YUTbIBATbCS NPaBoBble MO3NLNUK
KoHctutyumoHHoro Cyaa Poccuiickon ®egepauunn n npaktuka EBponerickoro Cyaa no npaBam YernioBeka.

ObecneyeHve nNpaBa Ha 3awmMTy sBNAeTcA 00OA3aHHOCTBIO rocydapcTBa M HEOOXOAUMbBIM YCIIOBUEM
cnpaBegsiIMBoro nNpaBocyaus.

B uensix eguMHooOpasHOro paspelleHuns cyaamMy BOMPOCOB, BO3HMKAKLWIMX B MNPAKTUKE MPUMEHEHMS
3aKkoHodaTenbcTBa, obecneyvBaloWero MpaBO Ha 3alMTy B YroflOBHOM CydONpou3BOACTBe, [lneHym
BepxosHoro Cypma Poccuinckon ®epgepaumn, pykoBoacTByscb cTatber 126 KoHctutyumm Poccunckon
depepaumu, ctatbamn 2 n 5 degepanbHOro KOHCTUTYLMOHHOMO 3akoHa oT 5 dpespansa 2014 roga N 3-©K3 "O
BepxosHom Cyae Poccuiickon ®epepauun”, nOCTaHOBNSAET AaTb Creaylolme pasbAaCHEHNS:

1. O6paTUTb BHMUMaHWe CydoB Ha TO, YTO MO CMbICNY cTaTbM 16 YronoBHO-NpoLEeCcCyanbHOro Kogekca
Poccuinckon ®epepaunmn (ganee - YK P®) obecneyeHve npaBa Ha 3awuTy SBNSETCS OAHUM M3 MPUHLMMNOB
YrOfloOBHOIO CyAOMPOM3BOACTBA, AEWCTBYIOLLMX BO BCeX ero cragumsx. B cuny aTtoro npaBom Ha 3awuty
obrnagatT: nuMUo, B OTHOLUEHMM KOTOPOrO OCYLLUECTBMAKTCA 3aTparmparolime ero npaea u cBobogbl
npoueccyarnbHble OeACTBUS NO NPOBEpPKe COOBLLEHNS O NPECTYNNeHNM B Nopsigke, NpeayCMOTPEHHOM CTaTben
144 YTIK P®; nogo3peBaeMbiil; 06BUHSIEMbINA; MOACYAMMbIN; OCYXXAEHHbIN; ONpaBOaHHbIA; NMULO, B OTHOLLEHUN
KOTOpPOro BeAEeTCH MIM BETOCb NPOM3BOACTBO O NMPUMEHEHUU NPUHYAUTENBHBIX MEP MEOULIMHCKOrO Xapakrepa;
HEeCOBEPLUEHHONETHWIN, K KOTOPOMY MPUMEHEHa NpUHYAMTENbHAs Mepa BOCNMTaTENbHOro BO3AENCTBMS; UL, B
OTHOLLIEHMM KOTOPOrO YrorioBHOE Aeno (Janee - Oerio) unm yrornoBHoe npecrnefoBaHue npekpalleHo; nuuo, B
OTHOLLIEHMM KOTOPOro MOCTYNWA 3anpoc UM NPUHSTO peLLeHne O Bbldaye; a Takke noboe uHoe nuuo, npasa u
cB0obOAbl KOTOPOro CYLIECTBEHHO 3aTparMBalTCs UNM MOryT ObiTb CYLLECTBEHHO 3aTPOHYTbl AEWCTBUSIMU U
Mepamu, CBUOETENbCTBYOLLMMY O HanpaBfeHHOW NPOTUB HEFO0 OOBUHUTENBHOW AEATENbHOCTUN, HE3aBUCUMO OT
dopManbHOro nNpoueccyanbHOro ctatyca Takoro nuua (ganee - 06BUHSEMbIN).

2. Cypam Heobxogumo MmMeTb B BUAY, YTO NpaBo 06BMHAEMOro Ha 3alumTy BKNoYaeT B cebs He TONbKo
NpaBoO MOfb30BaTbCA MOMOLLLIO 3ALUMTHUKA, HO M NPaBO 3alMLATbCA FIMYHO U (MNN) C MOMOLLBK 3aKOHHOMO
npeacTaBuUTeENs BCEMW He 3arnpelleHHbIMM 3aKOHOM criocobamu un cpeactBamm (Yactb 2 ctatby 16, nyHkT 11
yactu 4 ctatbh 46, nyHKT 21 vactn 4 ctatbn 47 YIK P®), B ToM 4ncne gaBatb 0ObACHEHMSA 1 MOKasaHWs Nno
noBoAdy MMEILLErocs B OTHOLUEHWM €ro Mofo3peHusi nMMbo OTKasaTbCA OT Aayu OOBSACHEHUA U MOKa3aHWW;
BO3paXkaTb MPOTUB OOBMHEHWs, 4aBaTb NOKa3aHUs MO NPeAbsABEHHOMY eMy 0OBMHEHMIO NMOO OTKasaTbCcs OT
Oayn MnokasaHun; NpefcTaBNsATb [OKa3aTeNbCTBA; 3asABNATb XO4aTaWcTBa M OTBOAbI; AaBaTb OOBLACHEHMS U
NMoKa3aHWsa Ha POLAHOM A3blKe MMM A3blKe, KOTOPbIM OH BriageeT, M MoSb30BaTbCHA MOMOLLBbIO MepeBoayuMka
OecnnaTtHo, B cry4yasix, Koraa OOBMHSAEMbI He BnageeT MM HegoCTaTOYHO BnageeT si3blkOM, HA KOTOPOM
BeOeTCA Cydonpou3BOACTBO; y4vacTBoBaTb B XoAde cydebHoro pasbupaTenbCctBa B MccnegoBaHum
JOoKas3aTenbCTB U CygebHbIX MPeHUsX; MPOM3HOCUTL MOCcredHee CroBO; MPUHOCUTBL >Xanobbl Ha OencTBus,
0e30encTBne N peLleHnsa OpraHoB, OCYLLECTBNSAOLLMX NPOM3BOACTBO MO Aeny; 3HAKOMUTLCS B YCTAHOBIEHHOM
3aKOHOM Mopsake ¢ matepuanamu gena. lNpoueccyanbHble NpaBa 06BUHAEMOrO He MOryT ObITb OrpaHUYeEHbI B
CBS13M C y4acTMeM B Aefne ero 3almTHUKA U (UNn) 3aKOHHOTO NpeacTaBuTeNs.

3. Ncxopgs 3 B3ammocBsA3aHHbIX MNonoxeHun 4Yactu 1 ctatbu 11 u yactm 2 cratem 16 YIK PO
00513aHHOCTb pPa3bsACHUTL OOBMHAEMOMY ero npaBa KM o00si3aHHOCTW, a Takke obecneyntb BO3MOXHOCTb
peanu3aumM 3TMX NpaB BO3MaraeTcs Ha ful, OCYLLECTBMAIOLWMX NPOBEPKY COOOLLEHMS O MPECTYNfieHUn B
nopsiake, npegycMoTpeHHom ctaTtber 144 YMK P®, n npegBaputenbHoe paccrnefoBaHue Mo feny: Ha
Jo3HaBaTens, opraH [O3HaHWs, HadalibHUMKa oOpraHa wnu noAapasfeneHns [O3HaHus, crnejoBarens,
PYKOBOAMTENSA CNeACTBEHHOrO opraHa, NpPoKypopa, a B xoAe cyaebHoro npon3BoACTBa - Ha CyA.

MpeaycMOTpeHHbIE HOPMaMK YrofOBHO-MPOLECCyanbHOro 3akoHa npaea AOSMKHbl ObiTb pa3bsCHEHbI B
obbeme, onpegensemMom npoLeccyarnbHbIM CTaTyCoOM fvua, B OTHOLIEHUN KOTOPOro BedeTcs NpoM3BOACTBO MO
aeny, C y4yeToM CTagum u OCODEHHOCTeN pas3nuuHbiX ¢opMm cygonpomsBoacTBa. B vacTtHocTM, npum
paccMOTPEeHUN aena no CyLecTBY CYAOM NepPBO MHCTAHLNM pa3bACHEHUIO OOBUHSEMOMY MOANEXaT HE TOSbKO
npaea, ykasaHHble B Yactu 4 ctaten 47 YK P®, Ho n gpyrve ero npaea B cygebHom pasbupaTensciBe, B TOM
yucne NpaBo xogaTancTBoBaTh 006 y4acTuM B MPEHUSIX CTOPOH HapsAy C 3alMTHUKOM (YacTb 2 ctaTeum 292 YIK
P®), a npu oTcyTCTBUM 3aLUUTHMKA - Y4acTBOBaTb B MPEHUAX CTOPOH (YacTb 1 ctatbu 292 YIK P®), npaBo Ha
nocnegHee cnoso (ctatbs 293 YIK P®).
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4. NpaBo 06BMHAEMOro NMMYHO OCYLLECTBMSATL CBOKO 3alUMTY, peanudyemoe nocpeacTBOM ero yyactus B
cynebHom pasbupatenbctBe, obecneunBaeTcsi cyaoMm. B oOTHOweHWM OOGBMHSAEMBIX, COAepXaluxcs nog
cTpaxen nMbo oTObIBaKOLWMX Haka3aHWe B BMAe NuweHnsi cBoboabl, Cyd NepBOW MHCTAHUWMM NPUHUMAET Mepbl
no obecnevyeHnto X ydactna B cygebHOM 3acefaHun HenocpencTBEeHHO nMMbo B criyyasix, NpeayCMOTPEHHbIX
yacTeto 6.1 ctaten 241 u yvacteto 2 ctaten 399 YIK P®, nytem ncnonb3oBaHWsi CUCTEM BUAEOKOH(pEepeHL-
ceaA3n. Bonpoc o dopme yvactva Takux nuy B cyAebHbiX 3acefaHusX Cy4OB BbILLECTOSWMX MHCTaHLUMN
pellaeTca CyaoM, paccMmaTpyBarowum geno (4actb 2 ctateun 389.12, yacte 2 ctaten 401.13 YK PO).

5. Cynam cnefyeT npoBepsTb, U3BeLleH N1 obBMHAEMbIN O AaTe, BpEMeHU U MeCTe 3acefaHus cyaa
nepBon, anennsiuMoOHHON UMM KacCaLMOHHOW MHCTaHLMKU B CPOKWU, YCTAHOBMEHHbIE COOTBETCTBEHHO 4YacTbio 4
ctatbn 231, yacTtbio 2 ctatbn 389.11, yacTbio 2 ctatbn 401.12 YTK P®. INpn HecobntogeHnn ykasaHHbIX CPOKOB
CYyZ BbISICHAET y 0OBMHSIEMOrO, MMEN M OH JOCTaTO4YHOE BpeMs ANis MOAroToBKM K 3awwmTe. Ecnu cyg npusHaer,
YTO 3TOr0 BpemeHu Obino SIBHO HEAOCTATOYHO, a TakkKe B MHbIX Cryyasx no npocbbe ob6BMHAEMOro, B LEnsx
obecneyeHnst TpeboBaHmi Yactn 3 ctatbn 47 YIK PP cyn obbsaBnseT nepepbiB B cygqebHoM 3acegaHumn nubo
OTKNaablBaeT ero Ha onpeaeneHHbIn CPOK.

6. Ecnv nocrne BblHECEHWS MPUroBOpa WM MHOTO CyoebHOro pelueHusi oOBUHSEeMbI U (Mnun) ero
3alUTHUK XOOaTauCTBYOT O [OMOMHUTENBbHOM O3HAKOMMEHWW C MaTtepuanamym fgena nns CcoCTaBfeHus
anennsauMoHHoOW xanobbl, cyay, B MPOM3BOACTBE KOTOPOrO HAaXOAUTCA AEN0, HAANEXUT YTOUYHUTb, Kakue MMEHHO
MaTepuanbsl gena uMm Heobxogumbl. [Npy paspelleHnn Takoro xodaTancTBa Cyh BbISCHSAET, 3HAKOMUIUCH v
06BMHSAEMbIN 1 (MNN) €ro 3aUTHUK NO OKOHYaHWW NpeaBapuUTenbHOro paccrnefoBaHns co BCeEMU maTepuanamm
aena u He Obiny N OHW OrpaHMYeHbl B NMpaBe BbINUChIBATh Mobble cBeAeHUs n B tobom obbeme, 3a CBOW cyeT
CHMMaTb KOMUW C MaTepuarnoB fena, a Takke 3HAKOMWUMWUCb N OHW C NPOTOKONoM cyaebHoro 3acepaHus. B
crnyyae yOoBMETBOpPEHWs XodaTancTBa Cyd onpefensieT CpoK AN OOMONTHUTENbHOrO O3HAKOMIIEHUS C y4ETOM
YCTaHOBMEHHbIX 0BCTOATENBLCTB.

7. B cuny tpeboBaHuii yactu 2 ctatbuk 123 KoHctutyummn Poccuiickon ®epepaumm n yactu 1 ctatbn 247
YMNK P® pasbupatenbCctBO gena B cyde MNEepBOM WMHCTaAHUMM MpPOBOAUTCS MNpu 00s3aTeENbHOM ydacTum
obBuHsiemoro. PaccmoTpeHvMe pgena B OTCYTCTBME OOBUHSIEMOrO [OOMYCKAeTcsd fnuvb B Cny4asx,
NpeayCMOTPEHHbIX dheaeparnbHbIM 3aKOHOM.

Mcxopa wn3 nonoxeHun dacten 1 u 4 cratem 247 YINK P® xopatanctBo 0OBMHAEMOro, He
YKIMOHSIOLLEroCa OT SBKW B CyA, O PacCCMOTPEHUM Oena B €ro OTCYTCTBME MOXET ObiTb yAOBMNETBOPEHO CYAOM
TOMbKO MO Aenam O NPecTynneHnsax HebOoNbLLON U CpeaHEN TSXKECTH.

Ecnn obBrHAeMbIn, 3asABnss xog4aTaMmcTBO O 3a04YHOM pPacCMOTPEHUM aena, CCbifaeTcss Ha
obcToATENLCTBA, KOTOPbIE NPEMATCTBYIOT €ro y4acTuio B cynebHoM pasbupartensctee, TO CyA BNpaBe NpusHaTtb
OaHHOEe XO4aTalCTBO BbIHYXXAEHHbIM, OTKa3aTb B €ro yAOBNETBOPEHUU M Ha3HaunTb cygebHoe 3acefdaHve C
yyacTnem o06BMHAEMOro NMbo, NPU HanM4MM K TOMy OCHOBaHMUIM, MPUOCTaHOBUTL NPOM3BOACTBO MO AeNy.

8. B cooTBETCTBMM C NOMOXeHUAMM HYacTtun 2 ctaTtbh 243, ctaten 257 YK P® u Hopmamu rmasbl 36 YTK
P® B ux B3aMMOoCBS3M NpeacenaTenbCTBYOLNA B MOATOTOBUTENBHOM YacTh cyaebHoro 3acefaHnsi pasbscHseT
BCEM Yy4yacTHMKaM cygebHoro pasbupaTenbCcTBa He TONMbKO MX MpaBa, HO U 00A3aHHOCTWU, 3HAKOMUT C
pernameHToM cyaebHoro 3aceganus. Mpu 3aToM noanexart pasbsiCHEHUIO Takke MonoxeHus cratbu 258 YIK
P®, npegycmaTpuBatoLen Mepbl BO3LENCTBUSA 3a HapyLleHne nopsigka B cyaebHom 3acedaHum, HenogunHeHve
pacnopsbkeHMaM npeaceaTenbCTBYOLWEro unm cyaebHoro npuctaea, B TOM YMCe BO3MOXHOCTb yaaneHus u3
3ana 3acefaHus No peLleHunto NpeaceaaTensCTBYOLWEro (Konnerum cyaen) u NnocneacTsms Takoro yaaneHus.

Ecnn  HapyweHve nopsgka B cygebHOM  3acefjaHuK,  HENOOYMHEHME  PaCTOPSPKEHUAM
npeacenaTenbCcTBYOWEro unu cyaebHoro npuctaea gonyckaet 06BUHAEMbINA, TO B 3aBUCMMOCTM OT Xapakrtepa
HapyLleHWn OH NpeaynpexaaeTcs npeacefatenbCTBYOWUM O HeAOMYCTUMOCTU Takoro rnoBedeHus nmbo no
MOTVMBUPOBAHHOMY PELLEHUIO NpefcefaTenbcTByowero (konnernn cygen) yaansieTcs M3 3ana 3acefaHus Ha
onpedeneHHbIn nepuog (Hanpumep, Ha nepuog [onpoca MNOTEPNEBLUEr0 UMW CBUAETENs; OO0 OKOHYaHWS
cyaebHOoro cneacTBus Unu 3aBepLUEHNsi MPEHUI CTOPOH).

CnegnyeT yunTbIiBaTh, YTO 3aKOH HE NpegycmaTpuBaeT 0083aHHOCTb cyaa yBeJoMNATL 06BUHAEMOro no
BO3BpaLllleHun B 3an cygebHoro 3aceaHus o cogep)XaHun NpoBeAEHHbIX B €r0 OTCYTCTBME CyAeOHbIX 4ENCTBUN
N nccrefoBaHHbIX AokasaTenscTB. Mpy HanuumMm Npocbbbl 0GBUHAEMOro O MOMy4YEeHUN Takon nHdopMaLmm cyq
NnpeaocTaBnsieT eMy BpeMms Ansi o6palleHnsi 3a MOMOLLIbIO K CBOEMY afBOKaTy.

9. Ecnn npu paccmoTpeHuu fena B OTCYTCTBME OOBUHSIEMOrO B COOTBETCTBUU C 4aCTbio 4 cTaTbun 247
YIK PO 3alimMTHUK He npurnawieH cammm o6BMHSEMbIM, €r0 3aKOHHBIM NPeACTaBUTENEM U APYTUM FTULIOM MO
nopy4YeHuto o6BMHAEMOro, TO cya B Lensx obecnevyeHuss cocTasaTenbHOCTU U paBHOMPaBUsi CTOPOH M NpaBa
0OBMHAEMOro Ha 3aWuTy NPUHUMAET Mepbl K Ha3Ha4YeHWto 3alUUTHUMKA. Takue Xe Mepbl cyay Heobxogumo
MPUHATL U B cryvae, Korga o6BMHSieMbId yaaneH u3 3ana cyaebHoro 3acefaHusi, a [eno crywaetcs B
OTCYTCTBME 3aLLMTHUKKA.

10. Cynam HeobxoamMmo umeTb B BUAY, YTO NpeaycMoTpeHHoe YacTeio 1 ctatem 50 YIK P® npaBo Ha
npurnaweHne 3awuTHMKa He 03Ha4yaeT NpaBo 06BMHAEMOro BbIOMpaTh B kavyecTBe 3alMTHMKA noboe nuuo no
CBOEMY YCMOTPEHUIO N He npefgnonaraet BO3MOXHOCTb y4acTusi B Aene noboro nuua B kKa4yecTBe 3allMTHMKA.
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Mo cmbicny nonoxeHun YacTtn 2 ctatbun 49 YK PO, 3awmTty 06BUMHSAEMOro B gocyaebHoM NponsBoACTBE BripaBe
OCYLLECTBNATL TOMNbKO aABoKaT.

Kpome TOro, nmpu Hanuuum noboro u3 obCcToATenbCTB, ykasdaHHbix B ctatbe 72 YIK P®, yyacTtune
3aLUMTHMKA UCKMIOYaeTCs BO BCEX CTaaMsX YrofloBHOMO CyAonpon3BoAcTBa.

Ecnu mexagy uHTepecamu 06BMHSAEMbIX, 3alMTy KOTOPbIX OCYyLEeCTBNSeT OAWH afBoOKaT, BbISBATCA
npoTusopeyns (nNpusHaHne OBBWHEHWS OOHWM U OCnapuBaHWe ApPYrMM NO OAHUM W TeM >Xe 3anu3ogam Aena;
n306nmM4yeHne ogHMM 0B6BMHAEMbBIM APYroro 1 T.M.), TO Takow aABoKaT MOANEXUT 0TBOAY (MyHKT 3 Yactu 1 ctaTbn
72 YIK P®, nognyHkt 2 nyHkta 4 ctatbyn 6 ®PepepanbHoro 3akoHa ot 31 mas 2002 roga N 63-903 "O6
afBOKaTCKOW [edAtenbHOCcTM W agBokatype B Poccuiickon depepauun”, nyHkr 1 cratem 13 "Kogekca
npodeccunoHanbHon 3TUKKN agBokaTa” (NpMHAT Becepoccuicknm cbesgom ageokaToB 31 aHBaps 2003 roga).

Mcxoga 3 B3amMOCBA3aHHbBIX MonoxeHun yactu 1 ctaten 72 YIMK P® yctaHoBneHHoe B MyHKTe 3
OaHHOW HOPMbl OrpaHu4yeHne OTHOCUTCA K CriyyasiM, Korga 3alMTHUK B pamkKax AaHHOro WNu BblAeneHHoro 13
Hero Jena okasbiBaeT UK paHee okasbiBan B xode AocyaebHOoro npomssoacTea nmbo B npeaplayinx ctagnsix
cyaebHoro npou3BOoACTBa M CydebHbIX 3acedaHusiX pUOMYECKYH0 MOMOLb WUy, WHTEpPEechbl KOTOPOro
npoTuBopeYaT UHTepecam 3alumiaeMoro uMm obsuHsemoro. OgHaKo 3TO HE MCKITYaeT BO3MOXHOCTb OTBOAA
3alUMTHMKA U B WMHbIX Cry4YasX BbISABIEHWS NOAOOHbLIX NPOTMBOPEYMI, HE MO3BOMSIOWMX €My y4acTBoBaTb B
AaHHOM Jene.

11. MNpwn paspelleHun xogatancrsa 0O6BUHAEMOrO, 3asiBIEHHOIO B COOTBETCTBUM C YacTbio 2 cTatbn 49
YIMK P® o ponycke ogHOro us 6nmskux poacTBEHHWKOB MW MHOMO NULA B Ka4yecTBe 3alMTHUKa, cyay cneayeTt
He TOMbKO NMPOBEPSATb OTCYTCTBME OBCTOATENbCTB, YKasaHHbIX B ctatbe 72 YIK P®, HO 1 yunTbiBaTh Xapakrep,
0COBEHHOCTN 0BBMHEHWS, a Takke cornacne m BO3MOXHOCTb AaHHOro nvua OCyLecTBASATb B YCTAHOBIEHHOM
3aKOHOM MOpsiAKe 3awuTy NpaB M UHTEPECOB OOBMHSAEMOro M OKasbliBaTb €My HOPUAMYECKYD MOMOLLb MpU
npovsBoaCTBe Mo Aeny.

B cnyyae oTkasza B YyOOBNETBOPEHUM TaKkoro XxopaTawCcTBa peLleHue cyga [[OJDKHO  ObiTh
MOTUBMPOBAHHbLIM.

12. B cuny vactu 1 ctaten 50 YK P® 3alUMTHMK UM HECKOSBbKO 3aLMTHUKOB MOTYT ObITb NpUrnalleHbl
ANs ydacTus B Aene kak camyM OBBUHSIEMbIM, TaK U €ro 3aKOHHbIM NPeacTaBUTeneM, a Takke ApyrumMmun nuuamm
MO NOPYYEHMUIO UNK C cornacus 06BMHAEMOTrO.

Ecnn obBuHAEMbIM 3adBNEHO xoAaTancTBo 06 OTnoxeHun cyaebHoro sacepaHvss Ans npurnaweHus
n30paHHOro MM 3alMTHUKA, TO OBBUHAEMOMY crieqyeT pasdbsACHUTb, YTO B CMMY NOMOXeHun vactn 3 ctatbn 50
YIMK P® npu HesBke npurnalleHHOro MM 3awuTHUMKa B TeyeHue 5 cyTok nmbo B TeveHue uHoro Bornee
ONUTENbHOMO, HO pa3yMHOr0 Cpoka CO [JHA 3asBeHuWs Takoro xodatamcTBa Cyd Bnpase MNpeanoXutb
06BMHAEMOMY NpUrnacuTb OpYroro 3aluTHKKa, a B Cnyvae oTkasa - NPUHATbL Mepbl MO ero Ha3Ha4YeHMHo.

B Tom e nopsagke cyq npu OTBOoAE e€AMHCTBEHHOro afBoKaTa, OCYLECTBASALWEro 3awuTy
06BMHAEMOro, NPUHUMAET Mepbl k obecneyveHunto y4acTusi B cygebHoM 3acegaHuy gpyroro agsokara.

Korga sawmrty 06GBMHAEMOrO OCYLLECTBMAKT HECKONbKO MPUrMalleHHbIX UM a[BOKaTOB, HESIBKA KOro-
nmbéo M3 HUX NpWU Hagnexawem yBeJOMIIEHMM O [aTe, BPEMEHU M MecTe cyaebGHoro pasbupartenbcrBa He
NpensiTCTBYeT €ro NPoBeAeHNI0 NPY y4acTuM XOTHA Obl OOHOIO N3 agBOKATOB.

13. CormacHo 4actm 1 ctaten 51 YIK P® yyacTue 3awmtHMKa B YrofloBHOM CyOOMNpOM3BOACTBE
0bsa3aTenpHO, ecny 06BMHAEMBIN HE OTKasancs OT Hero B Nopsake, ycTaHoBneHHom ctatben 52 YIK PO. MNpu
3TOM yyacTue B cygebHom 3acegaHvnm ob6BuMHUTENS (rOCyaapCTBEHHOro 06BUHUTENS) He aBnseTca 6e3yCnoBHbIM
OoCHOBaHueM pAns obecneyeHus yvacTus B HEM 3alMTHUKA, MOCKOMbKy O6BMHAEMbIN Ha nwbon crtaguu
npou3soacTBa MO Aeny BrnpaBe MO COOBCTBEHHOW MHUUMATMBE B MUCbMEHHOM BMAE OTKasaTbCA OT MOMOLLM
3alUUTHUKA.

Mpu paspelleHMn Takoro 3asiBNEHUs Cyay HaanexuT MMETb B BuUAy, YTO HexenaHue oOBMHSEMOro
Nnonb30BaTbCsA MOMOLLBK 3aLUUTHUKA OOSMKHO ObiTb BbIpaXXEHO SBHO W HeABYCMbICIIEHHO. B cyne nepsow
WHCTaHUUM OTKa3 OT 3aluTHMKA MOXeT OblTb MPUHAT MPU YCIOBUW, €CNN ydacTue 3alluMTHUKaA B cyaebHoMm
3acefaHum akTnyeckn obecneyeHo cyaoMm.

3asBneHne obBMHSIeMOro o6 oOTka3e OT 3alUMTHWKA BBWAY OTCYTCTBWUSI CPEACTB Ha onnaty ycnyr
agBokaTa nmbo HesABKM B cyaebHoe 3acedaHue NpurnaleHHOro UM MM Ha3Ha4YeHHOro eMy aaBoKaTa, a Takke
006 OTKase OT yCnyr KOHKPETHOrO afBokaTa He MOXEeT pacLeHMBaTbCA Kak OTka3 OT MOMOLUM 3alimMTHUKAE,
npeaycMOTpeHHbIn ctatben 52 YIK PO,

B cnyyae, ecnu cya npuHan otka3d ob6BMHAEMOro OT 3alUTHWMKA, pelleHne o6 3TOM [OIMKHO ObITb
MOTUBMPOBAHHbIM.

14. Ncxopsa m3 nonoxeHun vactu 2 ctatbn 50, nyHkta 1 vyactv 1 v yactu 3 ctaten 51 n ctatbn 52 YIK
P® B nx B3aMMOCBSI3n Cy NPUHMMAET Mepbl MO HA3HAYEHUIO 3aLLUTHUKA BO BCEX Cryyasix, koraa o6BUHAEMbIN B
cyaebHom pasbupaTenscTBe He BOCMOMb30BasiCs CBOMM NMPaBOM Ha MpUrnaleHne 3almuTHUKa U Npu 3TOM He
3as1BUN B YCTAHOBMEHHOM Nopsiake 06 oTkase OT 3alUMTHUKa MO0 Takon oTkas He Obln NpPUHAT cygom. Mpu aTom
crnepyeT MMEeTb B BUAY, YTO 3aKOH He npefdycmaTpyBaeT npasa 06BMHAEMOro BbIOVMpaTb KOHKPETHOrO afBoKaTa,
KOTOpbIN JOMKEH ObITb HA3HAYeH AN OCYLLECTBIEHMS €ro 3aLlmTbl.
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15. K nuuam, kotopble B COOTBETCTBMM C nyHkToM 3 yactu 1 crtatem 51 YINK P® B cuny cBomx
PUNYECKMX NN NCUXMYECKUX HEOOCTATKOB HE MOTyT CaMOCTOSITENIbHO OCYLLECTBNSATL CBOE NPaBO Ha 3aliuTy,
cnegyeT OTHOCUTb, B Y4aCTHOCTWU, TeX, Y KOro MMeEeTCs MCUMXMYEeCKoe pacCTPOWCTBO, HE WCKovarollee
BMEHAEMOCTH, a Takke nuu, CTpadalowmux CyLIeCTBEHHbIM OedeKkTOoM peuun, cryxa, 3peHuss unu Apyrum
HeayroM, OorpaHU4YMBalOLLMM MX CNOCOBHOCTL NONb30BaTLCH MpoueccyanbHbiMKM NpaBaMu. B uensx cosgaHus
HeobX0AMMbIX YCNOBUMI AN peanu3auuy TakuMu nuuamy npoueccyanbHblX npasB U NpW HannMyunm OCHOBaHWM
cyay cnegyet obcyxaaTb BOMPOC O HEOBXOAMMOCTU NPUBIEYEHUS K Y4acTUIO B Jene COOTBETCTBYHOLLMX
crneumanucToB (BrnagerLwmux HaBblkamu cypaonepesoa, NpMMeHeHus cucteMel bpanna n 1.4.).

16. Mo cmbicny nonoxeHun nyHkToB 8 n 9 yactu 4 ctaten 47 YIMK P® B Tex cnyyasx, korga ydactue
obBnHsiemMoro B cygebHom  pasbupatenbcTtBe — obecrneuvMBaeTcs  NyTEM  MCMOMb30BaHUA  CUCTEM
BMOEOKOH(EPEHL-CBA3M, Cydy B Uensx Haanexawero obecneyeHus npaBa OOBMHAEMOro MOMb30BaTbCS
MOMOLLBIO 3alUTHMKA HeobXxoOAMMO pas3bsACHUTb €My MpaBo OOLEHWs C 3alWMTHWKOM B OTCYTCTBME ApYrvX
y4YacTHMKOB CcyaebHOro 3acegaHus v NpUHATbL Mepbl K 06ecnevyeHnio BO3MOXXHOCTU Takoro obLLeHus.

17. B cnydyae M3MeHeHUs rocygapCTBEHHbIM OOBMHMTENEM B XO4Ee MPeABapUTENbHOMO CIyLIaHUsa unm
cyaebHoro pasbupaTtensctBa OOBMHEHMS B npedenax ero NnofiHOMOYWA, NPedyCMOTPEHHbIX YacTblo 8 cTaTby
246 YIK PO, cya ¢ y4eToM MHEHUS 06BMHAEMOro U ero 3aluTHUKa npeaocTaBnseT MM Bpemsi, Heobxoammoe
ANsi NOArOTOBKU K 3alLMTe OT NOAAEPKaHHOIO rocyAapCTBEHHbIM OOBUHUTENEM OBBUHEHMS.

18. Cyoam HagnexuTt pearMpoBaTb Ha Kaxdoe BbIIBIEHHOE HapylleHuWe WM OrpaHuvyeHue npasa
06BMHAEMOro Ha 3awuty. [Mpu HanUuuM K TOMYy OCHOBaHWW Cyd, B YaCTHOCTW, BrpaBe NpusHaTb MOSydYeHHble
AokasatenscTtBa HegonyctumbiMu (ctatbsa 75 YK P®), Bo3BpatuTb yronoBHoe Aero NpOoKypopy B nopsake,
yctaHoBneHHoM ctatben 237 YK P® (vyactb 3 ctatbun 389.22, yactb 3 ctaten 401.15 YK P®), nameHuts mnm
OTMeHUTb cyaebHoe peweHune (ctatbs 389.17, wacte 1 ctatem 401.15 YIK P®) n (vnn) BbIHECTM YacTHoe
onpegerneHne (MocTaHOBMNEHME), B KOTOPOM 0OpaTWTb BHUMaHWE OPraHoOB [O3HAHWSA, NPeaBapUTENbHOrO
CNefcTBUsi, COOTBETCTBYIOLLEN afBOKATCKOM NanaTtbl UM HUXKECTOSLEro cyaa Ha hakTbl HapyLIEHUA 3aKoHa,
TpebytoLme NpuHATUA Heobxoanmbix Mep (4acTb 4 ctatbu 29 YK PO).

Cyn MoXeT He npusHaTb NpaBo OOBMHSAEMOrO Ha 3alUMTy HapPYLUEHHbIM B TEX Cryyasix, korga oTkas B
YAOBNETBOPEHMN XoAaTtancrea nMbo nHoe orpaHnyeHvne B peanusaumm oTaeNbHbIX NpaBoMoYni 06BUHAEMOro
nnn ero 3awmTHMKa oB6ycrnoBneHbl SBHO HEA4OOPOCOBECTHBIM UCMONb30BaHMEM UMW 3TUX NPaBOMOYUI B yLiepd
MHTEepecam APYrMx y4acTHWMKOB MpoLuecca, MOCKOmNbKy B cuny TpebosaHnun yvactn 3 ctatbm 17 KoHCTUTyuum
Poccuinckon ®egepaumm ocyllecTBneHve npae M cBOGOA YenoBeka He AOIMPKHO HapylwaTtb npasa v cBoboabl
OpYrux nu.

19. ObpaTuTb BHMMaHWE CYOOB Ha TO, YTO, MO cMbiciy 4acty 2 ctatbu 389.24 YK PO, otmeHa
onpaBOaTenbHOro MpuMroBopa Mo MOTMBAaM HapyleHWst npaBa OOBMHAEMOro Ha 3aliMTy He [onyckaeTcs.
OnpaBpaTtenbHbIl NPUrOBOP MOXET OblTb M3MEHEH MO YyKasaHHbIM MOTMBaM fUWb B 4acTu, KacawLlencs
OCHOBaHWsl onpaefaHus, Mno xanobe onpaBOaHHOro, €ro 3allMTHWKA, 3aKOHHOro npeacTaBuTens v (Mnu)
npeactasutens (4actb 3 ctaTtbn 389.26 YK PO).

20. C yyeTOM B3aMMOCBSI3aHHbIX NonoxeHun ctateint 389.22, 389.23 u yactn 1 ctatemn 389.24 YIK P® o
TOM, YTO OOBWHMWTENBHLIV MPUrOBOP, OMpedefieHMe, NOCTaHOBMEHUE Ccyda MEepBON MHCTaHUMU MOryT ObiTb
OTMEHEHbI UNN U3MEHEHbl B CTOPOHY YXYALIEHWUS MOMOXEHUS OCY>KAEHHOro He MHaye Kak No npeacTaBreHuio
npokypopa nnbo >anobe noTepneBLIEro, YacTHOrO OOBWHWTENS, WX 3aKOHHbIX MpeacTtaBuTenenm u (unu)
npeacraBvTenen, Npy HOBOM PacCMOTPeHMM Aena B cyge NepBOM UNM anennsauMoHHOW WHCTaHuuu nocne
OTMEHbI NPUroBopa B CBA3W C HapyLleHneM npaBa O6BUHAEMOro Ha 3awWuTy, a Takke No UHbIM OCHOBaHWUSIM, He
CBSA3aHHbIM C HEOBXOAMMOCTbLIO YXYALUEHUS MONOXEeHUS OOBUHSAEMOro, He OOMYyCKaeTCa NpUMEHEHUe 3akoHa o
Gonee TSHKKOM MPECTYNeHnn, Ha3HadeHme obBrMHAeMOMy Bonee CTporo HakasaHus unu nboe nHoe ycuneHue
€ro YrorioBHOM OTBETCTBEHHOCTMU.

21. B cBA3M C NPUHSATUEM HACTOSILLErO NOCTAHOBMNEHUS:

npusHaTb He [OencTeywlMUM Ha TeppuTtopum Poccuiickon ®depepaumm noctaHosrneHve [neHyma
BepxosHoro Cygpa CCCP ot 16 wuioHa 1978 roga N5 "O npaktuke npuMeHeHuss cygamMu 3akOoHOB,
obecneynBaroLLMX 06GBUHAEMOMY NPaBO Ha 3aWwuTy";

NCKINIOYNTb NYyHKT 3 13 noctaHoBneHus NneHyma BepxosHoro Cyga Poccuiickon ®epepaumm ot 5 maprta
2004 roga N 1 "O npumeHeHUn cyaammn HOpM YTONMOBHO-MpoLeccyanbHoro kogekca Poccunckon depgepaummn” (c
N3MEHEHNSIMU, BHECEHHbIMM NOCTaHoBMeHuAMM NneHyma ot 5 gekabpsa 2006 r. N 60, ot 11 gauBapsa 2007 r. N 1,
oT 9 pekabpsa 2008 r. N 26, ot 23 gekabps 2008 r. N 28, ot 23 gekabps 2010 r. N 31 n ot 9 dherpansa 2012 .
N 3).

Mpencenatens BepxosHoro Cyana Poccunckon ®enepauum B. Jlebenes

CekpeTtapsb NneHyma, cyabsa BepxosHoro Cyaa Poccuiickon ®epepauuu B. MomoToB
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